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MURPHY, Circuit Judge.

Roger Wrknman was charged with nunerous counts of converting
governnment property in violation of 18 U S.C. & 641, for diverting the
proceeds of railroad retirenent benefit checks issued in his father’s nane.
The case is now before the court on an interlocutory appeal brought by the
governnent to challenge certain evidentiary rulings of the district court
i n advance of Roger W rknman's second trial on the charges. W reverse and
remand.



Carl Workman was a retired railroad enpl oyee and the father of Roger
and Patricia Workman. Carl lived in Mason City, lowa at the tine of his
death in 1988, and his will nanmed Roger as executor of his estate and
provided that it be evenly divided between the two children. As a retired
rail road enployee, Carl had received regular retirenment paynents fromthe
Rai l road Retirenment Board (RRB), and retirenent checks continued to be
mailed in his nane for nore than six years after his death. Roger
deposited the checks in a credit union in Ares, lowa, with the endorsenent,
“Carl C. Workman, by Roger D. Wrkman” and the word “executor” witten
above his name. Al the checks were deposited through an automated teller
machi ne which did not require other docunentation or a face to face
transacti on. Roger never contacted the RRB about his father’'s death or the
continuing receipt of the checks, nor did he give any of the proceeds to
Patricia or disclose themon his own tax returns. It also does not appear
that the funds were ever paid into the estate.

In Cctober, 1994 the Des Moines district office of the RRB contacted
Roger Workman to inquire about a questionnaire that had been sent to Carl
Wor kman but never returned. Roger stated that his father had died “in
August” but that he could not give the exact date of death. The RRB | ater
| earned that Carl Wrknman had died in August of 1988. It then i mediately
st opped issuing benefits checks and initiated a criminal investigation

On March 15, 1995, two agents fromthe RRB Ofice of the Inspector
Ceneral visited Roger Wrkman and asked if they could question him Roger
agreed to tal k and answered several of their questions after being advised
of his Mranda rights. He said that he thought his father’'s estate was
entitled to benefits checks for a period of twenty five years and that he
had endorsed the checks as executor of the estate on the advice of his
attorney, Charles Levad. He also said that Levad had failed to include the
checks in the probate inventory of the estate.



Roger Workman was indicted on sixty eight counts of converting
government property and went to trial on forty two counts after the others
were di sm ssed because of the statute of linmitations. During his opening
stat ement defense counsel asserted that Wrkman was “the victim of bad
| awyering,” and during cross-exam nation he elicited testinony froman RRB
agent that Wrkman clained he cashed the checks on the basis of Levad's
advice. The governnent then called Levad to testify, but the district court
ruled that the attorney client privilege barred testinony from hi mabout the
content of his advice to Roger on the legality of negotiating the benefits
checks. The court indicated, however, that Levad coul d be asked whet her he
gave advice to Roger on the subject of endorsing the checks. Levad
subsequently testified that he advi sed Workman not to negoti ate the checks
without first contacting the RRB and that he therefore did not contact the
RRB hi nsel f. Wrkman noved for a mistrial on the grounds that this
testinony included privileged information, and the district court granted
t he notion.

Before the start of Wirkman’s new trial, the government noved in |imne
either to bar Wirkman fromclainng that he had relied on Levad' s advice to
cash the checks or to permt Levad to testify about his advice. The
district court denied the governnent’s notion and indicated in addition that
it would not admit evidence that Wrkman had not shared the check proceeds
with his sister?! or disclosed themon his tax returns.

The governnent appeals fromthese rulings. |t argues that evidence of
Levad' s advice about negotiating the checks should be adnmitted because
Wrknman wai ved the attorney client privilege by discussing his advice with
RRB i nvestigators and by asserting the privilege in his defense. It also
argues that the evidence about Wrknman not sharing the proceeds or
di sclosing them on his tax returns denonstrates his intent to steal or
convert governnent property. W rknan responds that he did not voluntarily

'This evidence was admitted without objection in the first trial.
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waive the privilege by talking about his attorney's advice with RRB
investigators and that his advice of counsel defense did not place
privileged comruni cations in issue. Wrkman also says that it has not been
shown that Patricia had any entitlenent to the proceeds and that he cashed
t he checks as executor of his father’'s estate so they did not need to be
reported on his personal tax returns.

The excl usion of evidence on the basis of the attorney client privilege
is reviewed for abuse of discretion. Charles Wods Television v. Capital
Cities/ABC, 869 F.2d 1155, 1161 (8th G r. 1989). Voluntary disclosure of
attorney client comunications expressly waives the privilege, Lutheran
Medical Center v. Contractors Health Plan, 25 F.3d 616, 622 (8th Cir. 1994);
In re Gand Jury Proceedi ngs Subpoena to Testify to Wne, 841 F.2d 230, 234
(8th Cr. 1988). The waiver covers any information directly related to that
whi ch was actually disclosed. 8 C Wight & A MIller, Federal Practice and
Procedure § 2016. 2.

Wor kman argues on appeal that the statenents he nmade to RRB
i nvestigators were not voluntary because they were nade in a coercive
environnent and that he therefore did not waive the privilege. The district
court did not make any explicit finding on whether or not the statenents
were voluntary because the argunent that the statenents were involuntary was
not raised in the trial court. The district court excluded the testinony
on the grounds that the scope of Levad's proposed testinbny was too broad
and could result in an unfair conviction

An argunent not raised in the district court will generally not be
consi dered on appeal, and Worknman failed to chall enge the vol untariness of
his disclosures until the government’'s appeal. See Unigroup v. O Rourke

Storage & Transfer, 980 F.2d 1217, 1222 (8th Cr. 1992). Moreover, hisfalureto
provide any lega support for thisargument or to discussit with specificity is another bar to its consideration. Sweet

v. Ddlo, 125 F.3d 1144, 1159 (8th Cir. 1997). Even if the argument were to be consi dered,
however, it does not have nmuch support in the record. The investigating




officers testified at the first trial that Workman freely agreed to talk
with them and inforned them that he cashed the checks as executor of his
father’'s estate based on Levad's advice, and the record contains
consi derabl e evi dence of vol untariness.?

The attorney client privilege nay also be inplicitly waived, Hollins
v. Powell, 773 F.2d 191, 196 (8th Cir. 1985), and one way that is done is
by raising attorney advice as a defense. Sedco International, S.A v. Cory,
683 F.2d 1201, 1206 (8th Cir. 1982). During his opening statenent and his
guestioni ng of Levad, Wrkman's trial counsel placed Levad' s advice in issue
by asserting that Worknman had relied on the advice in cashing the checks.
Wor kman cannot sel ectively assert the privilege to block the introduction
of information harnful to his case after introducing other aspects of his
conversations with Levad for his own benefit. US. v. Bilzerian, 926 F.2d
1285, 1292 (8th Cir. 1991). The attorney client privilege cannot be used
as both a shield and a sword, id., and Workman cannot claimin his defense
that he relied on Levad's advice without permtting the prosecution to
expl ore the substance of that advi ce.

The governnent seeks to introduce evidence that Wrkman failed to share
the proceeds of the benefits checks with his sister or to report themon his
incone tax in order to prove intent. |t bears the burden of denpnstrating
that Workman knowingly and intentionally converted governnent funds by
cashing the benefits checks issued in his father’s nane. 18 U S.C. § 641.
Workman argues that the evidence should be excluded because it is not
probative of intent, that he had no duty to share the proceeds

2Workman made the statements in his own home with his wife present after
agreeing to talk with the investigators and after being informed of his Miranda rights.
The questioning was not prolonged, and he was not placed under arrest. The
possibility of criminal penalties was not mentioned until Workman's wife said the
investigators were treating him like a criminal, and the agents responded that
improperly cashing government checks could trigger criminal penaties. See United
Statesv. Watson, 423 U.S. 411, 424-25 (1976); Schneckloth v. Bustamonte, 412 U.S.
218, 222 (1973).
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with his sister or disclose themon his incone tax returns, and that it was
i nadni ssi bl e under Federal Rul e of Evidence 404(b).

The evidence the government seeks to introduce has strong probative
val ue because it could support an inference that Workman i ntended to apply
the funds to his own use and to hide their recei pt because he was aware he
was not entitled to them The evidence need not be excluded as evidence of
prior bad acts or other crinmes under Rule 404(b) because it has rel evance
beyond sinply showing Workman's crimnal disposition, US. v. Street, 66
F.3d 969, 976 (8th Gr. 1995), and clarifies the course of conduct invol ved
in the charged crines, United States v. Wllians, 95 F.3d 723, 731 (8th Cir.
1996). Worknman's handling of the funds shows his intent to keep their
di sposition a secret and is relevant to the element of intent to retain them
wrongful ly.

In reviewing the rulings of the district court, we have the advantage
of the record nade during the first trial as well as devel oped argunents on
the evidentiary issues. After our review of the whole record, we concl ude
that the challenged evidentiary rulings cannot be sustained. Because
Workman waived his attorney client privilege and the governnent seeks to
i ntroduce evidence relevant to the charges in the indictnent, the chall enged
pretrial rulings of the district court are reversed. The case is renanded
for proceedi ngs consistent with this opinion
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